Federal Deposit Insurance Corporation

competitive service, including Special
Government Employees. This part ap-
plies to all appointments, regardless of
tenure, including intermittent, tem-
porary, time-limited and permanent
appointments.

(2) In addition, this part applies to all
employees of the FDIC who serve under
an appointing authority under chapter
21 of title 5 of the U.S. Code.

(3) Further, this part applies to any
individual who, pursuant to a contract
or any other arrangement, performs
functions or activities of the Corpora-
tion, under the direct supervision of an
officer or employee of the Corporation.

§336.3 Definitions.

For the purposes of this part:

(a) Company means any corporation,
firm, partnership, society, joint ven-
ture, business trust, association or
similar organization, or any other
trust unless by its terms it must termi-
nate within twenty-five years or not
later than twenty-one years and ten
months after the death of individuals
living on the effective date of the trust,
or any other organization or institu-
tion, but shall not include any corpora-
tion the majority of the shares of
which are owned by the United States,
any state, or the District of Columbia.

(b) Control means the power to vote,
directly or indirectly, 25 percent or
more of any class of the voting stock of
a company, the ability to direct in any
manner the election of a majority of a
company’s directors or trustees, or the
ability to exercise a controlling influ-
ence over the company’s management
and policies. For purposes of this defi-
nition, a general partner of a limited
partnership is presumed to be in con-
trol of that partnership. For purposes
of this part, an entity or individual
shall be presumed to have control of a
company if the entity or individual di-
rectly or indirectly, or acting in con-
cert with one or more entities or indi-
viduals, or through one or more sub-
sidiaries, owns or controls 25 percent or
more of its equity, or otherwise con-
trols or has power to control its man-
agement or policies.

(c) Default on a material obligation
means a loan or advance from an in-
sured depository institution which is
or was delinquent for 90 or more days
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as to payment of principal or interest,
or any combination thereof.

(d) Employee means any officer or em-
ployee, including a liquidation graded
or temporary employee, providing serv-
ice to or on behalf of the FDIC who has
been appointed to a position under an
authority contained in title 5 of the
U.S. Code. This definition excludes
those individuals designated by title 5
of the U.S. Code as officials in the Fed-
eral Executive Schedule.

(e) Federal banking agency means the
Office of the Comptroller of the Cur-
rency, the Office of Thrift Supervision,
the Board of Governors of the Federal
Reserve System, or the Federal Deposit
Insurance Corporation, or their succes-
sors.

(f) Federal deposit insurance fund
means the Bank Insurance Fund, the
Savings Association Insurance Fund,
the Federal Savings and Loan Insur-
ance Corporation (FSLIC) Resolution
Fund, or the funds that were formerly
maintained by the Resolution Trust
Corporation (RTC), or their successors,
for the benefit of insured depositors.

(g) FDIC means the Federal Deposit
Insurance Corporation, in its receiver-
ship and corporate capacities.

(h) Insured depository institution
means any bank or savings association
the deposits of which are insured by
the FDIC.

(i) Pattern or practice of defalcation re-
garding obligations means:

(1) A history of financial irrespon-
sibility with regard to debts owed to
insured depository institutions which
are in default in excess of $50,000 in the
aggregate. Examples of such financial
irresponsibility include, without limi-
tation:

(i) Failure to pay a debt or debts to-
talling more than $50,000 secured by an
uninsured property which is destroyed;
or

(i) Abuse of credit cards or incurring
excessive debt well beyond the individ-
ual’s ability to repay resulting in de-
fault(s) in excess of $50,000 in the aggre-
gate.

(2) Wrongful refusal to fulfill duties
and obligations to insured depository
institutions. Examples of such wrong-
ful refusal to fulfill duties and obliga-
tions include, without limitation:
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(i) Any use of false financial state-
ments;

(if) Misrepresentation as to the indi-
vidual’s ability to repay debts;

(iii) Concealing assets from the in-
sured depository institution;

(iv) Any instance of fraud, embezzle-
ment or similar misconduct in connec-
tion with an obligation to the insured
depository institution; and

(v) Any conduct described in any
civil or criminal judgment against an
individual for breach of any obligation,
contractual or otherwise, or any duty
of loyalty or care that the individual
owed to an insured depository institu-
tion.

(3) Defaults shall not be considered a
pattern or practice of defalcation
where the defaults are caused by cata-
strophic events beyond the control of
the employee such as death, disability,
illness or loss of financial support.

(J) Substantial loss to federal deposit in-
surance funds. (1) Substantial loss to fed-
eral deposit insurance funds means:

(i) A loan or advance from an insured
depository institution, which is now
owed to the FDIC, RTC, FSLIC or their
successors, or any federal deposit in-
surance fund, that is delinquent for
ninety (90) or more days as to payment
of principal, interest, or a combination
thereof and on which there remains a
legal obligation to pay an amount in
excess of $50,000; or

(if) A final judgment in excess of
$50,000 in favor of any federal deposit
insurance fund, the FDIC, RTC, FSLIC,
or their successors regardless of wheth-
er it becomes forgiven in whole or in
part in a bankruptcy proceeding.

(2) For purposes of computing the
$50,000 ceiling in paragraphs ()(1)(i)
and (ii) of this section, all delinquent
judgments, loans, or advances cur-
rently owed to the FDIC, RTC, FSLIC
or their successors, or any federal de-
posit insurance fund, shall be aggre-
gated. In no event shall delinquent
loans or advances from different in-
sured depository institutions be sepa-
rately considered.

§336.4 Minimum
pointment to
FDIC.

(a) No person shall become employed
on or after June 18, 1994, by the FDIC

standards for ap-
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or otherwise perform any service for or
on behalf of the FDIC who has:

(1) Been convicted of any felony;

(2) Been removed from, or prohibited
from participating in the affairs of, any
insured depository institution pursu-
ant to any final enforcement action by
any appropriate federal banking agen-
cy;

(3) Demonstrated a pattern or prac-
tice of defalcation regarding obliga-
tions to insured depository institu-
tions; or

(4) Caused a substantial loss to fed-
eral deposit insurance funds.

(b) Prior to an offer of employment,
any person applying for employment
with the FDIC shall sign a certification
of compliance with the minimum
standards listed in paragraphs (a) (1)
through (4) of this section. In addition,
any person applying for employment
with the FDIC shall provide as an at-
tachment to the certification any in-
stance in which the applicant, or a
company under the applicant’s control,
defaulted on a material obligation to
an insured depository institution with-
in the preceding five years.

(¢) Incumbent employees who sepa-
rate from the FDIC and are subse-
quently reappointed after a break in
service of more than three days are
subject to the minimum standards list-
ed in paragraphs (a) (1) though (4) of
this section. The former employee is
required to submit a new certification
statement including attachments, as
provided in paragraph (b) of this sec-
tion, prior to appointment to the new
position.

§336.5 Minimum standards for em-
ployment with the FDIC.

(a) No person who is employed by the
FDIC shall continue in employment in
any manner whatsoever or perform any
service for or on behalf of the FDIC
who, beginning June 18, 1994 and there-
after:

(1) Is convicted of any felony;

(2) Is prohibited from participating in
the affairs of any insured depository
institution pursuant to any final en-
forcement action by any appropriate
federal banking agency;
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